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A. INTRODUCTION 

1 . This is an action by the Plaintiff for an accounting and a reconciliation of itSi 
equitable relief, and for such other relief as the Court deems appropriate. 



funds, for 

B. PARTIES 

2. 
sovereign 



CASE HUMBER 1:05C¥02496 
JUDGE: Royce C. Lamberth 
DECK TYPE: Genei-bl Civil 
DATS ST^Jff: 12/30/2005 

COMPLAINT 



Plaintiff is a federally recognized Indian tribe, recognized by the United Stages as a 
Indian tribe with legal rights and responsibilities. The Plaintiff has a govern ng body 



trust 



-> 
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duly recognized by the Secretary of the Interior. The Plaintiff is also recognized by the United 
State as a Tribe which is eligible for the special programs and services provided by the United 
States to Injdians and because of their status as Indians, and because of the Plaintiff'^ treaties 
and other Agreements with the United States. 

3. Defendant Gale A. Norton is the Secretary of the Interior who is charged by law with 
carrying ou : the duties and responsibilities of the United States as trustee for the Plaintiff. 

4. Defendant John W. Snow is the Secretary of the Treasury who is the custodian of the 
Plaintiff's tnjst funds, and who is responsible for the administration of those funds an^ for the 
preparation and maintenance of records in connection with those funds. 

5. Defendant Ross O. Swimmer is the Special Trustee for American Indians, appointed 
by the President of the United States with the advice and consent of the Senate. A n jmber of, 
but not all, of Defendant Swimmer's legal duties and responsibilities to the Plaintiff are detailed 
m the Act of October 25, 1994, Pub. L. No. 103-412,108 Stat. 4239. 
C. JUFIISDICTION AND VENUE 

6. This Court has jurisdiction over the subject matter of this action under 28 Lj.S.C. 
§§1331 anc 1362. This is a civil action brought by an Indian tribe. The case arises u ider the 
Constitution of the United States, including but not limited to U.S. Const. Art 6 (Suprenacy 
Clause) and Amend. 5 (Due Process and Taking Clauses); and under the Plaintiff's treaties and 
other agreements with the United States and federal common law. As pled herein, iJ also arises 
under federal statutes governing the Plaintiffs legal relationship with the United States and 
governing tie administration and management of property held by the United States in trust for 
tribes. The Court also has jurisdiction under 28 U.S. C. §1 361 and 5 U.S.C. §§ 702, 7b4 and 
706, as this is an action for injunctive relief to compel federal officials to perform a duy owed to 
the Plaintiff 
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7. Venue is properly in this district under 28 U.S.C. §§1391 (b)(2) and (e)(1) arid (2) 
because tlnis is an action in which the Defendants are officers and employees of the IJnited 
States actir|g in an official capacity, and because a substantial percentage of the eve its or 
omissions giving rise to the claims herein have occurred within this judicial district. 
D. STATEMENT OF FACTS 

8. "lihe Plaintiff resides within an Indian Reservation established by the United;! 
The Plaintiff is the successor in interest to the signatories of certain Indian treaties wi :h the 
United Statss and it is the beneficial owner of certain monies currently or previously held in trust 
for the Plaintiff by the United States, as well as of certain land and other trust assets. 



which is he 



owner of ths natural resources located on that land, including, among others: water, 



a variety of 



States. 



title to 



d in trust by the United States for the benefit of the Tribe. The Plaintiff is also the 



limber, and 



mineral reserves. The Plaintiff's trust holdings also include land which is f/aluable for 
grazing, agricultural, and recreational use, and for other purposes. 

9. Under the terms of its treaties, and under other applicable law, tribal land held in trust 
and the tribal resources located on those trust lands are inalienable except as authorized by 
Congress, or by the temis and conditions of the Plaintiffs treaties with the United States. 25 
U.S.C. §177., Congress has granted the Secretary of the Interior the authority to approve 
conveyances of certain interests in the Plaintiff's trust lands and trust resources, inclLding but 
not limited a: leases, easements, rights of way, resource harvesting and resource use 
agreements. Federal law establishes the terms and conditions under which such conifeyances 
may be made. Federal law also generally requires that compensation be paid to the Fflaintiff for 
the conveyance and the use of tribal lands and tribal trust resources. 

10. Since the Plaintiff's treaties were ratified by the Congress, the Congress by its 
enactment of 25 U.S.C. § 2 and other federal laws, has granted the Secretary of the Interior 
certain limited authority to withdraw certain of the Plaintiff's lands for federal and private 

3 '. 
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purposes, including, but not limited to educational, religious and governmental uses. Federal law 
also establishes the terms and conditions under which such withdrawals may be made, and 
when the land is to be returned to tribal use. Federal law generally requires that compensation 
be paid to the Plaintiff for the conveyance or use of said tribal lands. 

1 1 . The Plaintiff entered into treaties, settlements and other contractual agreements with 
the United States pursuant to which the United States took possession of certain of the Plaintiff's 
lands and cither valuable resources. When the United States took possession of those Items It 
obligated itself to provide specific consideration to the Plaintiff. As stated in those ag'eements, 
that consideration often took the form of money and/or goods and services which were to be 
provided by the United States to the Plaintiff and its members. In numerous instances, the 
Congress cf the United States appropriated funds to pay that consideration, and those 
appropriated dollars became the trust property of the Plaintiff until that consideration was 
delivered. Plaintiff has never received an accounting of how many of those approprlEited funds 
were invested, how they were expended, and what happened to those funds between the time 
that the funds were appropriated and the time that the Plaintiff actually received the full 
consideration provided for in those agreements. 

1 2. When they took office, Defendant Secretary of the Interior and her predecessors 
assumed control and management over the Plaintiff's trust property described in paragraphs 8 
and 1 1 above. In this capacity. Defendant Secretary of the Interior and her predecessors have 
approved, among others: (A) agreements for the use and extraction of natural resour:es which 
are or were located on the Plaintiff's trust property, (B) leases of the Plaintiff's trust la nds, (C) 
easements across Plaintiff's trust land, (D) grazing permits on the Plaintiff's trust land, and (E) 
other grants, to third parties, of the authority to, use certain of the Plaintiff's trust land^ and 
natural resources for specific purposes. This Defendant and her predecessors have also, in 
certain limited instances, conveyed the title to certain of the Plaintiffs lands to third parties and 



4 
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■w 



they have approved the use of certain of the Plaintiff's trust lands for Federal purposes. By 
granting these rights, the Defendant Secretary of the Interior and her predecessors assumed the 
legal responsibility for the collection of fair and equitable compensation for those conveyances or 
uses including, but not limited to: royalty payments, grazing fees, rents, purchase prices, and 
such other fees and payments as are or were appropriate. 

13. All of the Defendants in this case and their predecessors have, when the]' took 
office, assumed the responsibility for the collection of the payments described in paragraphs 8 
and 1 1 above and for the investment of both the income that was and is being generated by the 
Plaintiff's tr jst lands and trust resources and by the other trust monies paid to the Pla intiff. 

14. Because the United States holds the Plaintiff's trust lands, trust resources and the 
proceeds gsnerated by or from the use, sale, or taking of said resources in trust, it has assumed 
the obligations of a trustee. U.S. v. IVIitchell , 463 U.S. 206, 225 (1983); Cobell v. Norton . 240 



F.3d 1081 |D.C. Cir2001). As trustee, the United States has a fiduciary relationship 



with the 



Plaintiff and an obligation to administer the trust with the greatest skill and care possessed by 
the trustee. The United States has charged itself with moral obligation of the highest 
responsibility and trust in Its conduct with Indian tribes and its conduct should thereto -e be 
judged by the most exacting fiduciary standards. Cobell 240 F. 3d at 1099 (quoting Seminole 
Nation V. United States , 316 U.S. 286, 297 (1942)). 



15. The trust obligation of the United States includes, among other duties, the duty to 
ensure that tribal trust property and trust funds are protected, preserved and managed so as to 
produce the highest and best use and return to the tribal owner consistent with the tnist 
character of the property. Said duty requires the United States to further insure that trie Plaintiff 
is afforded its full rights to compensation as required by the Constitution of the United States and 
other applicable law. 
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16. The trust obligations of the United States include, among others, the duty to: (A) 
collect the trust funds rightfully owed to the Plaintiff; (B) create trust accounts to hold those funds 
(C) insure that the monies owed or paid for the loss or use of tribal lands and trust resources are 
placed in those accounts, (D) maintain adequate records with respect to the Plaintiff's trust 
property, (fi) maintain adequate systems and controls to guard against errors or d!sh<3nesfy; (F) 
provide regular and accurate accountings to the Plaintiff as the trust beneficiary; (G) refrain from 
self-dealinc or benefiting from the management of the trust property; (H) insure the Federal 
Government's compliance with the protections afforded the Plaintiff under the Constitution of the 
United Stat3S and other applicable law and (I) to consult with the Plaintiff regarding the 
management of its trust property. 

17. Congress has charged the Defendants with fulfilling the obligations of thd United 
States as trustee and with the responsibility for the administration and management cif all trust 



property of 



the Plaintiff in compliance with the Constitution of the United State and otiper 



applicable law. 



18. 



funds were 



Defendants control and manage all of the Plaintiff's trust lands and trust assets. 
They also f ave control over all of the books and records of accounts affecting the Plaintiffs trust 
funds and trust property. Defendants have never rendered a full, accurate and timely audit or 
accounting to the Plaintiff of its trust monies, or provided the Plaintiff with a clear statement as to 
the origin oi- use of all of the funds in each of those accounts. In some instances, whbre the 



derived or should have been derived from federal payments to the Plaintiff, the 



Defendant^ have failed to provide the Plaintiff with a clear statement of why these payments 
were being made, what If any interest was being paid and how the federal governmeijit 
determined the amounts which were due and payable. Defendants have also failed to establish 
any effectl\^e system for regular or periodic accountings of the Plaintiff's trust propertj and funds, 
nor have they provided the Plaintiff with those accountings or reports. As a consequence. 
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Defendants have kept and continue to Iceep the Piaintiff, who is the trust beneficiary, uninformed 
as to: (A) tine trust property, trust funds and trust resources it owns or owned, (B) the income that 
the Plaintiff's currently owned and previously owned trust property, resources and funds have 
produced, and (C) what disposition has been made of that income. 

19. Astound by the United States Inspector General for the Department of the Interior, 
the United States General Accounting Office, and the United States Congress, among others, 
there are rrassive and long-standing problems with the Defendant's administration of Indian 
trust funds. After a series of oversight hearings on Interior's management of Indian trust funds. 
Congress issued a report condemning those practices. See Misplaced Trust, Bureaili of Indian 



Affairs Mismanagement of the Indian Trust fund. H.R.. Report. No. 102-499, 102 Cong. 2d Sess 



and obligati 



Indian Affa 

provide the 

20. 

and invest 



(1992), In v/hich the Congress noted that numerous reports prepared by the Interior 
Department's Inspector General, the General Accounting Office and the Office of Mahagement 
and Budge t have documented significant and habitual problems with the management of tribal 
trust monies. Those reports have also documented a persistent failure to adhere to the duties 

ions the law imposes on a trustee, as well as a consistent pattern of refus ng or 
ignoring directives to correct these problems and a history of inaction and incompete ice in the 
management of these assets. Congress also noted that this has culminated in the B jreau of 
rs' inability to accurately account for trust fund monies, and its inability to even 
tribal beneficiaries with full and accurate statements of their trust account balances. 
Congress therefore concluded that the Bureau of Indian Affairs has failed to manage 
Ihese funds in the manner required by law. See Misplaced Trust, Bureau of Indian 



Affairs Mismanagement of the Indian Trust fund. H.R.. Report. No. 102-499, 102 Coi|g. 2d Sess 
(1992) 
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21 . Upon information and belief, this mismanagement and this lacl< of a basiciability to 
mange these funds has resulted in losses to the Plaintiff, a trust beneficiary. However, the 
extent of thfe losses is unknown to the Plaintiff at this time because the Defendants have: 

(A) failed to provide the Plaintiff with a full, and complete accounting of the source of its 
trust funds, 

(B) failed to provide the Plaintiff with an accurate accounting of the amount cdntained in 
each of its accounts, and the few reports that it has provided, like the one prepared by 
Arthur Anderson, are incomplete and inaccurate, 

(C) failed to provide the Plaintiff with a comprehensive statement of the use and 
investment of its trust funds and the interest earned on those dollars, 

(D) failed to maintain accurate books and records of the Piaintiffs account, 

(E) ost and destroyed relevant trust account records, 

(F) tailed or refused to disclose known losses, or unmade or incomplete payiiients to the 
Plaintiff and other trust beneficiaries, 

(G) failed or refused to reimburse trust beneficiaries for losses to their trust funds, and 
(H) failed to properly create certain trust accounts and deposit the appropriate monies in 
those accounts. 

See IVlisplaced Trust . H.R. Rept. No. 1 02-499 at 37-41 . 



22. 



By the Act of December 22, 1987, Pub. L. No. 100-202, 101 Stat. 1329, Congress 

trust funds. 



imposed two requirements on the Defendants: (1) that they audit and reconcile tribal I 
and (2) tha; they provide the tribes with an accounting of such funds. Congress reaffirmed these 
two mandates in subsequent statutes, including, but not necessarily limited to: the Act of 
October 30, 1989, Pub. L No. 101-121, 103 Stat. 701 ; the Act of November 5. 1990, Pub. L. No. 
101-512, 104 Stat. 1915, and the Act of November 3, 1991, Pub. L No. 102-154, 105 Stat. 990. 
By these /^.cts. Congress further required that the Defendants certify, through an independent 

8 1^ 
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party, the results of the reconciliation of tribal trust funds as the most complete reconciliation 
possible of such funds. The Arthur Anderson report clearly does not meet these requjrements. 
23. [To protect the rights of the Plaintiff and other tribes until an accounting of the trust 
funds coulc be completed, Congress has provided, in each Interior Department Appropriations 
Act since 1990, a provision stating that "the statute of limitations shall not commence to run on 
any claim concerning losses to or mismanagement of trust funds until the affected tribe or 
individual Indian has been fumished with an accounting of such funds from which the beneficiary 
can determine whether there has been a loss." See Act of November 5, 1990, Pub. L. No. 101- 
:at. 1915; Act of November 13, 1991, Pub. L No. 102-154, 1 05 Stat. 990; Act of 



512, 104& 
October 5, 



1992, Pub. L. No. 102-381, 106 Stat. 1374; Act of November 1 1 , 1993, Pub. L. No 



103-138, 107 Stat. 1379; Act of September 30, 1994, Pub. L. No. 103-332, 108 Stat. 



of April 26, 



104-208, 1 10 Stat. 3009; Act of November 14, 1997, Pub. L. No. 105-83, 111 Stat. 1543; Act of 



October 21 



, 1998, Pub. L. No. 105-277, 112 Stat. 2681 ; Act of November 29, 1999, Ffub. L. No, 



2499; Act 



1996, Pub. L. No. 104-134, 110 Stat 1341; Act of September 30, 1996, Ptib. L. No, 



106-113, 113 Stat. 1501;ActofOctober11,2000, Pub. L. No. 106-291, 114 Stat. 922; Act of 
November b, 2001, Pub. L. No. 107-63. 

24. On October 25, 1994, Congress enacted the American Indian Trust Func 
IVlanagemdnt Reform Act, codified at 25 U.S.C. §§ 4001-61 . Under the provisions of this Act, the 
Congress recognized the pre-existing tnjst responsibilities of the United States, and charged the 
Defendants with additional responsibilities to ensure the proper discharge of their individual trust 
responsibil ties, as well as the trust responsibilities of the United States. 

25. As evidenced by reports issued by the Interior Department's Inspector General, the 
General Adcounting Office, and the Office of Management and Budget, among others, 
notwithstariding the foregoing Acts of Congress, Defendants have continued to fail tp implement 
the reforms required by law and have hampered the Special Trustee for American Indians in his 
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efforts to perform his legal obligations. Tfie Defendants' continued failure to Implement ttie 
required reforms and to provide timely and meaningful accountings is now ttie subject of 
pending f ligation in federal court, Cobell v. Norton , No. 96-1285 (D.D.C.). The proceedings in 
that casd, which are focused on tnjst accounts belonging to Indian individuals, conlirm the 
Governnlent's breach of those obligations. See Cobell v. Babbitt . 91 F. Supp. 2d, ' (D.D.C. 
1999), aff'd sub nom Cobell v. Norton , 240 F. 3d 1081 (D.C. Cir2001). 

26. To date, the Defendants have failed to provide the Plaintiff with a full, accurate and 
timely accounting of its trust funds and have failed to meet their other statutory and legal 
obligations to the Plaintiff leaving them in clear breach of their trust responsibility. 
E. CLAIMS FOR RELIEF 

FIRST CLAIMS FOR RELIEF 

DECLARATORY & INJUNCTIVE RELIEF FOR FAILURE 

TO PROVIDE A PROPER ACCOUNTING 

AND FOR A DECLAFtATtON THAT THIS FAILURE HAS INTERFERED 

WITH PLAINTIFF'S ABILITY TO BRING CLAIMS AGAINST THE UNITED STATES 

27. The Plaintiff alleges and incorporates by reference the allegations contained in 
paragraphs 1-26 above. 

20. ' Defendants owe the Plaintiff fiduciary duties and obligations of the highest 
responsibility and trust to administer the PlaintifTs trust funds with the full care and responsibility 
and a trustee. These obligations should be judged by the most exacting fiduciary 
. Cobell 240 F. 3d at 1099 (quoting Seminole Nation v. United States , 316 U.S. 286, 



of a fiduciary 

standards. 

297(1942)). 



provide 
have 



29. 



K Defendants have failed to adhere to these responsibilities in that they l-iave failed to 
^he Plaintiff with a full, accurate and timely accounting of the Plaintiff's trust funds, they 
interfered with the Special Trustee in his efforts to comply with his legal obligations and this 



10 
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failure and this interference both constitute a breach of the Defendants' fiduciary duties to the 
Plaintiff, and are in violation of applicable law. 

! 

30. iThe Plaintiff is entitled to a declaratory judgment stating that the Defendants have 
not provldeja the Plaintiff with an accurate, complete and timely accounting of the Plaintiff's trust 
funds as rebuired by law, 

31 . The Plaintiff is also entitled to a declaratory judgment stating that Defendants' 
failures to provide this accounting have deprived the Plaintiff of the ability to determins whether it 
has suffered a loss and if so to what extent. 

SECOND CLAIM FOR RELIEF 
DECLARATORY AND INJUNCTIVE RELIEF TO COMPEL A PROPER ACCOUNTING 

32. The Plaintiff alleges and incorporates by reference the allegations contained in 
paragraphs 1-31 above. 

33. Defendants' continuing failure to provide the Plaintiff with timely, accurate and 
complete accountings of its trust funds will cause the Plaintiff irreparable injury, as records 
necessary 'or a proper accounting of these funds have been, and may continue to be lost or 
destroyed, depriving the Plaintiff of the information essential to determining whether ^he 
Plaintiff's tiiust funds have been properly administered and whether the Plaintiff has ^uffered a 
loss.. 

34. The Plaintiff is entitled to declaratory and injunctive relief requiring the Deft 



funds, and 



provide the^ Plaintiff with a full, complete and up to date accounting of all of the Plaint ff's trust 



preserving any claims which might be identified once that accounting is received. 
THIRD CLAIM FOR RELIEF 



DECLARATORY AND MANDATORY INJUNCTIVE RELIEF COMPELLING PROPER 
MANAGEMENT OF PLAINTIFFS PRESENT AND FUTURE ACCOUNTS 



'endants to 
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35, The Plaintiff is entitled to declaratory and mandatory injunctive relief conipelling the 

Defendants to manage the Plaintiff's current and future trust funds and trust assets in full 

complianie with all applicable law and with their duties as the Plaintiffs guardian ar^d trustee. 

FOURTH CLAIM FOR RELIEF 

PRESERVATION OF DAMAGE CLAIMS 

65. iThe Tribe alleges and incorporates by reference the allegations contained in 



paragraphs 
66 



1-35 above. 

The Tribe may have claims to damages that cannot be ascertained until after the 
Defendants make a reconciliation and accounting of the Tribe's trust property and ao:ounts. 
Some of these claims, should they exist, will have to be filed in the United States Court of 
Federal Cis ims. 

67. The Tribe is entitled to a judicial order preserving its claims for damages, so that 
these claims can be filed after it receives an accurate reconciliation and accounting of its trust 



funds from 



Defendants. 



and 



accurate 
2 

ability to 

against the 
3 

accounting 



complete. 



F. PRAYER FOR RELIEF 

WHEREFORE, the Plaintiff prays: 

1 . Flor a declaration that the Defendants have not provided the Plaintiff with a c 
up to date accounting of the Plaintiffs trust funds as required by law. 
For a declaration that by so doing, the Defendants have deprived the Plairitiff of the 
identify whether It has suffered a loss, as well as any specific claims that it might have 
Defendants for their mismanagement of those funds. 
For a mandatory injunction requiring the Defendants to provide a full and cjomplete 
of the Plaintiff's trust funds. 
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4. Fpr a judicial order preserving any claims that the Plaintiff might uncover once it 
receives that accounting. 

5. If or an order directing the Defendants to manage all of the Plaintiff's current and 
future trust bnds, properties and resources in full compliance with all applicable law and with 
their duties |as the Plaintiff's guardian and trustee. 

6. For an award of cost of suit, without limitation, attorneys' fees under the Ec ual Access 
to Justice fid, 28 U.S.C. Section 241 2, and other applicable federal statues, and under general 
principals of law and equity, and the fees and costs for expert assistance^ 

7. For such other relief as may be just and equitable. 



DATED THIS 30th of December, 2005. 



OF COUNSEL: 



G><i^^Zci-oo. . ^O^a^^^ ^ 
Patricia A. Marks, Esq. ^^^^ 
U.S. District Court Bar # 446702 
15992 A.E. IVIullinix Road 
Woodbine, IVIaryland 21797-8440 
Tel: 1-410^89-4553 
Fax:1-301-854-5117 
Email: IVIarkspattyesq@aol.com 



Mario Gonzalez, Esq. ~Zy 

South Dakota State Bar # 61 2 (2005) ; 

LAW OFFICES OF MARIO GONZALEZ 

522 7* Street, Suite 202 

Rapid City, South Dakota 57701-2756 

Tel: 1-605-716-6355 

Fax: 1-605-716-6357 

Email: Gnzlaw@aol.oom 
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Gregory ftC Yat^ Esq. 

California Stat§ Bar # 63259 (2005) 

16830 Ventura Boulevard, Suite 250 

Encino, California 91436 

Tel: 1-310-858-6944 

Fax:1-818-905-7038 

Email:gyates@gregoryyates.net 



IVIaurice Johnson, Esd^ 

Nebrasl<a State Bar»19419 (2005) 

10844 Old Mill Road, Suite 4 

Omaha, Nebraska 68154 

Tel: 1-402-934-0198 

Fax: 1-402-934-0714 

Email: mjohnson@native-law.com 



Attorneys for Plaintiff 



14 



